CONFLICT OF LAWS IN LATIN-AMERICAN COUNTRIES 1 T. ESQUIVEL OBREGON Of the Mexican Bar
The sources of private international law are: the treaties between nations which create a positive rule binding the nations parties thereto; the rules established in the statutes of every country, which present the local law for the solution of such international conflicts; finally, science, which studies the general principles of law and seeks to create a common ideal for the solution of those conflicts.
In this study we shall confine ourselves to the rules established in the statutes of the Latin-American countries, 2 and to present the conclusions arrived at by the South American Congress held in Montevideo in 1888-1889. The reader must not expect that all the points that may give rise to international conflicts are covered in this study. Perhaps his impression will be that the article is fragmentary, but this deficiency is due to the fact that the statutes do not always cover all the points. In some countries there are rules which are not found in others, and vice versa. He must not be disappointed, therefore, in finding that after the statement of certain rules, we mention only some of the codes of the Latin-American countries, omitting others which do not refer, so far as we have been able to find, to that particular matter. On the other hand, some rules referring to particular contracts or acts are not discussed here because they find their place in the corresponding chapter of my treatise on Latin-American law, whereas in the present article I usually refer to the general principles.
General remarks. All the rules which are herein set forth are subject to a superior principle, namely, that prohibitory laws concerning persons, their acts or property, and those which relate to public order or good morals, are not overruled by virtue of laws enacted or judgments rendered, or by regulations or agreements made in a foreign country.' ' The substance of this article will appear in a chapter in a forthcoming book on Latin-American Commercial Law by T. Esquivel Obreg6n, to be published and copyrighted by World Book Company, Yonkers-on-Hudson, New York.
'The modern Spanish codes will also be considered, not only because they have been the model of some American countries, but because they are now in force in Cuba and Porto Rico. It will be understood when we mention Spain, that Cuba and Porto Rico are included, unless otherwise stated. 
CONFLICT OF LAWS
The party who invokes rights created by a foreign law has to prove the existence and the applicability of said law to the case., As a consequence of the principle that contracts and acts are subject to the forms established by the law of the place where they are executed, the means of evidence are also governed by that law. Article 12 of the civil code of Brazil expressly so provides.
I. STATUS AND CAPACITY OF PERSONS
A. In General System of Spain. Laws relating to family rights and obligations, or to the status, condition and legal capacity of persons, obligate citizens even though they reside in a foreign country.
5
System of Brazil. The same rule is established by article 8 of the civil code of Brazil; but article 9 provides that the law of the domicile is subsidiarily appliedi. When a person has no nationality. 2. When dual citizenship is attributed to a person, namely that of his birth, and that of his parents, the Brazilian law governs, provided Brazilian citizenship be one of the two ascribed to the person.
6
System of Chile. The national law governs the status or legal capacity of a native, with respect to acts which must produce their effect in the country, and to the rights and obligations created through family relations only in matters referring to a nitive wife and children or relative. 
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tracts which must be performed in Mexico, whatever the law of the country where the act or contract is executed.
8
System of Costa Rica. The civil code of Costa Rica embodies the same provisions as article 12 of Mexico, but adds that the Costa Rican law also binds aliens respecting acts which take place or contracts which are executed and must be performed in Costa Rica.
9
The codes of the above-mentioned countries do not all provide for acts done by their citizens abroad, which must produce effect without their territory; this is a matter which has been left for the law of the country in which the act must take place, or to the agreement of the parties, or to the rules of international law, in default of both.
System of Argentina. The civil code of Argentina adopts an entirely different principle; instead of considering the law of the nationality of a person, in order to establish his status and legal capacity, it considers the law of the country in which a person is domiciled, independently of his nationality. This system is contained in the following articles:
Art. 6: "The capacity or incapacity of persons, domiciled in the territory of the republic, whether nationals or foreigners, is governed by the laws of this code, even though acts performed or property situated in a foreign country are involved."
Art. 7: "The capacity or incapacity of persons domiciled outside the territory of the republic is governed by the laws of their respective domiciles, even though acts performed or property situated in the republic are involved."
Art. 138: "Whoever moves his domicile from a foreign country to the territory of the republic, and is of legal age or has been emancipated according to the rules established in this code, shall be so considered even though he is a minor or not emancipated according to the laws of his former domicile."
B. Citizenship and Domicile of Married Women
With respect to the citizenship of a married woman, or her domicile, as the case may be, the Latin-American law is as divergent as it is in the matter of general status of persons. Therefore, we have to subdivide this point, in accordance with the different systems which prevail. System of Mexico. The principle that a married woman follows the status and citizenship of her husband is true also of Mexico," Costa Rica," and Venezuela;-but matrimony does not denationalize a native woman when the law of the husband's home does not admit her to his citizenship. In the United States, under the act of March 2, 19o7, an American woman marrying a foreigner is denationalized whether or not by the law of her husband's country she acquires his nationality.
System of Brazil. In Brazil' 4 a system has been established which is virtually opposite to that heretofore described, inasmuch as it provides that a foreigner who possesses real estate in the republic and is married to a Brazilian woman, or has Brazilian children, is considered a Brazilian, provided he resides in Brazil; unless he expressly declares his intention of retaining his original citizenship. 1 5 System of Ecuador. In Ecuador, a foreign woman married to an Ecuadorian acquires the citizenship of her husband, if she establishes a domicile in his country; and an Ecuadorian woman married in Ecuador to a foreigner does not lose her nationality as long as she remains domiciled in Ecuador." 6 The laws of other Latin-American countries are silent upon this point, and since in principle it is necessary to have the consent of a person for acquiring, as well as for losing, his nationality, if the law does not provide otherwise, it seems to follow that in these countries marriage does not denationalize a native woman.' T System of Argentina. It has been noted that in Argentina the principle of domicile has replaced that of nationality, and the law establishes in regard to the domicile the same rule that Spain has established in regard to the citizenship of married women. The Argentine civil code' 8 provides accordingly that a married woman who is separated by competent authority from her husband preserves the domicile of the latter unless she has created another for herself. The widow retains the domicile which her. husband had as long as she does not establish herself elsewhere.' Spain, however, makes an exception to this rule in favor of legal and testamentary successions, as well as in regard to the order of succession, as to the amount of the inherited rights and to the intrinsic validity of the testamentary provisions, which are governed by the nationality of the decedent, whatever the nature of the property and the country in which it is located. 2 1
The same exception is found in the civil code of Brazil, 22 but it is limited to cases in which the decedent was not married to a Brazilian woman, or has not Brazilian children, because in these cases the succession is subject to the laws of Brazil.
On the other hand, in Hayti the law is so strict that not only does it provide that real property is governed by the lex rei sitae, but also that foreigners cannot acquire or possess it; thus when a Haytian gives up his citizenship he must part with any real property he may have in Hayti."
III. PERSONAL PROPERTY
Traditional system. The tradition in the matter of personal property is that it is governed by the law of its owner. An ancient legal proverb states that movables adhere to the bones-meaning that movables are considered a part of the person himself.
Movables were formerly considered of no importance; only real property conveyed honor and consideration to its possessor. The law of each country, therefore, showed little interest in chattels, leaving them to be governed by the law of the person whether citizen or foreigner. An economic revolution later took place, and personal property is now as valuable as real estate; but the law reflects the tradition in Spain, where the civil code 2 4 provides that personal property is subject to the law of the owner.
In countries such as France, where no provision is found, a doubt 
IV. FORMS OF CONTRACTS AND LEGAL ACTS
The legal formal requisites of contracts, wills and other instruments are governed by the law of the country in which they are executed2 6
In Costa Rica, 7 Guatemala3 8 Mexico, 3 9 Panama,' 0 and Venezuela,' 1 it is not compulsory to draw instruments according to the law of the place in which they are exeuted; the party may choose between the law of the country in which the instrument is made and that of the country in which it must have effect.
'Merlin, Ripertoire, word "Loi," pr. 6, no. Salvador, 49 and Venezuela" have another limitation upon the above rule concerning the formal requisites of instruments, which provides that in case the codes or laws of said countries require the public instrument as evidence in matters within the jurisdiction of national courts, private instruments are invalid no matter what force they have in the country in which they were executed.
Argentina, 51 Nicaragua 52 and San Salvador" also limit the general principle by providing that contracts concluded in a foreign country conveying rights in real estate situated in the republic have the same force as those made within the state, provided they are executed in a public instrument and are presented legalized. Where the title of real property is sought to be conveyed to them, such conveyance is without effect unless the contract is protocolized by a decree of a judge of competent jurisdiction.
In treating below of wills we shall -consider certain provisions referring to legal forms.
V. EFFECTS OF CONTRACTS
Argentina 5 provides that contracts entered into in the republic or out of it, to be performed within its territory, are governed as to their validity, nature and obligation by the laws of the republic whether the contracting parties be nationals or foreigners. Contracts entered into in the republic to be performed outside of it are governed as to their validity, nature and obligation by the laws and usages of the country in which they are to be performed, whether the contracting parties be nationals or foreigners.
In Brazil 55 the obligations are governed as to the substance and effects they produce by the law of the place where they were contracted. But the law of Brazil governs:
I. Contracts entered into in a foreign country which must be performed in Brazil.
2.
Obligations contracted between Brazilians in foreign countries. and San Salvador, 6 2 the effects of contracts made in a foreign country, to be performed in the aforesaid countries, are governed by the law of those respective countries. Peru 6 3 provides that an obligation contracted between foreigners cannot be enforced in that country unless they have submitted themselves to the jurisdiction of the Peruvian courts.
The Costa Rican civil code provides that" "In interpreting a contract and in determining its immediate and remote effects, the law of the place where it was made shall be taken into consideration; but if the contracting parties have the same citizenship their national law must prevail."
vi. wIs
We have already seen that in most of the Latin-American countries the legal formal requisites of wills are governed by the law of the country in which they are executed; but this general rule suffers some exceptions which we are going to review.
In Argentina, 5 Chile, 8 6 Colombia, 6 T Honduras, 68 San Salvador, 6 9 Nicaragua," Panama, 71 and Uruguay,"' it is provided that a written will made by a citizen in a foreign country must be executed by a minister plenipotentiary of his government, a charg6 d'affaires or a consul and two witnesses domiciled in the place where the will is made, and bearing the seal of the legation or consulate. When it is not executed before a head of legation, it must be vis6ed by the latter, if there is a head of legation, at the end thereof in an open will, and on the wrapper in a sealed one. An open will must always be rubricated by the head of legation, at the beginning and end of each page, or by the consul if there is no legation. 
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legation of his country, these formalities must be fulfilled by the minister or consul of a friendly nation. The head of legation or the consul must forward a copy of the open will, or of the inscription on the wrapper of the sealed one, to the minister of foreign affairs of the country that he represents, and the minister, after authenticating the signature of the head of legation or consul, must transmit it to the judge of the last domicile of the deceased, in order that the judge may cause it to be incorporated in the protocols of the notary public of the same domicile. When the domicile of the testator in the country is unknown, the minister of foreign relations must forward the will to the judge of first instance of the capital for incorporation in the protocol of said notary as the judge may determine. In Argentina, Chile, Colombia and Honduras, the will of a person who is outside of the respective country produces effect within it only if made with the formalities prescribed by the law of the place in which he resides, or according to those observed in the nation to which he belongs, or according to those whiih the national law prescribes.
According to the code of Brazil T legal or testamentary successions, the order of succeeding, the rights of the heirs and the intrinsic validity of a will are governed by the law of the country of the deceased, whatever the nature of the property and the country in which he is, except as otherwise provided by the Brazilian law in regard to vacant inheritances. If the testator was married to a Brazilian woman or if he left Brazilian children the rights of inheritance are governed by Brazilian law.
The Brazilian consular agents may serve as officers in the execution and approval of wills made by Brazilians in foreign countries, of serving the prescriptions of the Brazilian code.
The Chilean code 7 ' and the Colombian code 78 provide in the matter of inheritances that foreigners are called to the legal successions in Chile or Colombia, in the same manner and according to the same rules as the citizens of those countries. In the legal succession of a foreigner who dies within or without the territory of those republics, citizens must have as hereditary or conjugal portion or as alimony the same rights which belong to them according to the Chilean and Colombia law upon the legal succession of a Chilean or a Colombian. Citizens interested in a succession of that kind may ask for the application of property belonging to the deceased, within the territory of the country, up to the amount that may belong to them in the succession of the foreigner. The same rule is applied when the case
997, 998 c.. U 1o3, 1053 cc. 1038 may give to the succession of a citizen of those countries who leaves an estate in a foreign country.
In Guatemala the civil code 6 provides that in regard to legal formalities and wills, the laws of the countries in which they are executed must prevail. Natives or foreigners residing outside the territory of the republic may, however, comply with the legal formalities provided for by the law of Guatemala in cases in which the will must be complied with in that republic.
The rights and obligations arising from wills executed in a foreign country by citizens of Guatemala are governed by the law of Guatemala in all that must take effect in the republic.
In regard to the essential requisites of a will, the testator may choose between his national law and that of Guatemala, when the testament must be executed in the territory of the latter and the testament refers to personal property. As to real estate situated in Guatemala the laws of the republic must be observed.
According to the code of Hayti 7 and the code of Santo Domingo," 3 citizens of those republics who are in a foreign country may draw their wills in a private document, written, dated and signed in their own handwriting, or in a public instrument with the formalities established in the country in which they are. Testaments made in a foreign country cannot be executed so far as they refer to property situated in those republics, except after being filed in the registry at the domicile of the testator, or if that be unknown, in the registry at his last known domicile. In case the testament contains provisions relating to real property situated in those republics, it must also be filed in the office of the place in which it is situated.
The code of Mexico" provides that the Mexican law governs real property whether owned by citizens or foreigners, and that foreigners have no capacity to inherit either by will or by legal succession when, according to the laws of their countries, Mexicans are not permitted to receive legal or testamentary inheritances.
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The code of Peru 8 ' prescribes that foreigners residing in that country can devise to other foreigners the real property that they possess in their own country, or bequeath personal property, jewelry, money or merchandise which they have in the territory of Peru, according to their national law. But in disposing of the real property located in Peru, they are subject to the laws of Peru. 
VII. FOREIGN JUDGMENTS

Procedure
It is a general principle that final judgments rendered in foreign countries have in the territory of a nation that force provided for in the respective treaties with those countries. 8 2 Some nations, accepting the principle of reciprocity as a basis, prescribe that when there are no special treaties with a foreign nation in which the judgment was rendered, the judgment shall have the same force that is given in that nation to final judgments of the country in which it is to be enforced. If it is rendered in a country under whose laws judgments rendered in the other nation are not executed, the judgment is not enforceable in the latter. The following conditions must be satisfied before a foreign judgment may be enforced:
I. That it is final, and that it was rendered in a personal action. 2. That it is not a judgment by default. 3. That the obligation for the enforcement of which the action was instituted was lawful according to the laws of the country in which the request is made for its execution.
4. That the letter rogatory possesses the formal requisites which are necessary for its validity as evidence in the country in which it was issued and in the country in which its enforcement is requested. In this matter of proving foreign laws in Colombia, the provision of article 13, law no. 124, i8go, is also important. It reads as follows:
"Powers of attorney, acts referring to the civil status of persons and other documents executed in foreign countries, which the interested parties may produce before the courts and tribunals of Colombia, in order to prove their claims, shall be considered valid if they have been authenticated according to the Colombia laws. After they have been so authenticated, they are presumed to have been executed in conformity with the law of the place of their origin, unless the adverse party presents proof to the contrary. 
CONFLICT OF LAWS
Chile prescribes that when a foreign judgment is to be enforced there by reason of a special treaty or through reciprocity, the judgment shall have in the territory of Chile the same force which the decisions of Chilean courts have in the country in which the judgment was rendered, provided it has the following requisites:
i. That it does not conflict with the laws of the republic.
2.
That it does not encroach upon the national jurisdiction. 3-That it is not a judgment by default. 4. That it has been declared enforceable by the laws of the country in which it was rendered.
In Peru the code of civil procedure prescribes, in matter of foreign judgment or decrees, as follows:
Art. 1159: "In order that a foreign judgment be declared enforceable by the superior courts of the country it is required: that it shall not pass upon matters pertaining to the jurisdiction of the Peruvian courts, as set forth in the following article; that it is not contrary to good customs or to prohibitory laws of the republic; that it has the character of a final and enforceable judgment in accordance with the laws of the country in which the action was brought; and that the judgment debtor be served with process in the manner prescribed by the laws of the place."
Art. ii6o: "Peruvian courts have exclusive jurisdiction in cases relating to the following matters:
"i. Real estate located in the territory of the republic. supra. In order to execute a foreign judgment in Mexico it is necessary that the judgment has been rendered in a personal action.
The action of divorce is not a personal action: Diario Jurisp. loc. cit; San Salvador, 451 c.p.; Uruguay, 514 c.p.
In this connection, Colombia has an important provision relating to the manner in which the legality of a judgment must be proved, which is often a difficult matter. Art. 879, c.p. reads:
"The force and legality of a judgment rendered in a foreign country are proved by means of a certificate from the diplomatic or consular agent of Colombia or of a friendly nation residing in the aforesaid country. This certificate must state: "i. That the judgment was rendered in accordance with the laws of that country.
"2. That according to said laws, the judgment debtor has exhausted his legal remedies.
"Should there be no diplomatic or consular agent of Colombia or of any other friendly nation in the country in which the judgment was rendered, the certificate referred to in this article may be obtained from the secretary of state of said country, through the Minister of Foreign Affairs of Columbia."
